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DATE: April 2, 2013

TO: City Clerk
c/o Michael Espinosa, Trade, Commerce and Tourism Committee Clerk
City Mall, Mail Stop 160
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e /’/
FROM: Aaron Gross, Legislative Representaiéﬁg(’é(/
Harbor Department, Mail Stop 260

SUBJECT: SETTLEMENT AND RELEASE AGREEMENT WITH KINDER MORGAN
LIQUIDS TERMINALS LLC AND FIRST AMENDMENT TO PERMIT 708
WITH KINDERMORGAN TANK STORAGE TERMINALS LLC

The attached transmittal is intended to supersede the previous transmittal from the
Board of Harbor Commissioners. The original transmittal inadvertently left off one of the
Harbor Commission’s recommendations by way of a clerical error.
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SUBJECT: ORDER NO. I 3"7/2/APPROVE FIRST AMENDMENT TO PERMIT
708 WITH KINDER MORGAN TANK STORAGE TERMINALS LLC

SUMMARY:

Kinder Morgan Tank Storage Terminals' permit to operate the marine oil terminal at
Berths 118-119 expires on April 13". The proposed amendment extends the permit for
5 years to allow for limited continued operations, demolition and cleanup in
consideration of a settlement in litigation involving cleanup of the former marine oil
terminal at Berths 171-173. The two terminals are identified on the attached aerial

photo.

RECOMMENDATION:

It is recommended that the Board of Harbor Commissioners (Board):

‘E Subject to your concurrent approval of a proposed settlement in City v. Kinder
Morgan Liquids Terminals ef al, Los Angeles Superior Court Case No. NC
041463, approve and authorize the Executive Director to execute the First
Amendment to Permit 708 extending its term from twenty-five to thirty years.

2. Direct the Board Secretary to transmit the Settlement Agreement and the First
- Amendment to City Countil for its approval pursuant to Section 273(c) and
Section 606 of the Charter respectively.

3. Authorize the Executive Director to execute and the Board Secretary to attest to
the permit amendment upon approval of the City Council; and

4. AdoptOrderNo,_ [ 3 1/RY
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DISCUSSION:

Amendment and Extension of Permit 708 - Effective in 1988, Permit 708 granted GATX
Tank Storage Terminals Corp. {(GATX) the use of approximately 10 acres of land at
Berths 118-119 including nearly 100,000 square feet of subsurface pipeline right-of-way
that facilitates connections to inland refineries and tank farms. GATX was the third
tenant to operate this liquid bulk terminal originally constructed in 1922. The facility
contains eighteen above-ground siorage tanks with a combined capacity of over
500,000 barrels. The terminal has handled crude oil, fuel ocil, naptha, gas ¢il, gasocline,
toluene, and methyl tertiary butyl ether (MTBE). In 2000, Kinder Morgan Energy
Partners acquired GATX Tank Storage Terminals Corp. and continues to operate the
terminal as Kinder Morgan Tank Storage Terminals LLC (Kinder Morgan).

Permit 708 has a twenty-five year term, expiring in April this year. In 2009, the City of
Los Angeles (City) gave notice that Permit 708 would not be renewed. Kinder Morgan
has made plans to move its operations to the Port of Long Beach, but due to
consfruction delays would like to continue limited operations at Berths 118-119, in
particular, to make use of the vapor recovery system that captures fumes from vessels
as they are loaded.

Under the proposed amendment, Kinder Morgan couild continue to import and export
product at Berths 118-119 until April 2017. Demolition of most of the storage tanks and
dike walls would begin in 2013 upon issuance of an engineering permit by the City.
Remediation of the demolished portions of the site will follow, and remediated portions
of the site will be surrendered back to the City and the rent reduced accordingly. One
storage tank, with sufficient capacity to fill the pipeline connection to Kinder Morgan's
Carson tank farm, will be needed for continued operations. Demolition and remediation
of the site were previously analyzed as required by the California Environmental Quality
Act in the GAXT Lease Renewal Berths 118-119 Facility Final Environmental Impact
Report (ADP No. 880413-056, SCH # 90010710) certified by the Board in 1995.

The Berths 118-119 site is under a Cleanup and Abatement Order issued by the
Regional Water Quality Control Board in 1997. Under the proposed amendment, Kinder
Morgan will undertake a dig-and-haul remediation of the site that meets the City's and
Water Board’s standards.

Other key provisions of the amendment include:

s The rent is reset to $32 per square foot per year for the term of the extension, up
from the current rate of $29 per square foot per year. The 75% discount for
subsurface right-of-ways is continued.
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A fixed deadline of December 31, 2015 is established for surrender of the
eastern portion of the tank farm.

» Should Kinder Morgan hold over on any parcels without prior authorization,
including partial surrender of the east portion of the terminal, the rent changes to

250% of the original.

» Kinder Morgan becomes responsible for any engineering analysis and any wharf
upgrades needed to satisfy the Marine Oil Terminal Engineering and
Maintenance Standards (MOTEMS) imposed by the State Lands Commission.

e The remedial action plan must, at a minimum, provide for the excavation of all
soil within and above the intertidal zone that has a total petroleum hydrocarbon
concentration in excess of 1,000 mg/kg (the same remedial scheme being
implemented by the City at Berth 171-173).

s Kinder Morgan Energy Partners LP wil guarantee the obligations of Kinder
Morgan Tank Storage Terminals LLC.

The Office of the City Attorney will provide the Board with periodic updates on the
progress of Kinder Morgan’s sequential retreat from Berth 118-119 site.

Litigation _Settlement - Regarding Harbor Terminal at Berths 171-173 - The
aforementioned lease extension is proposed in consideration of sister company Kinder
- Morgan Liquids Terminals LLC's offer to settle ongoing litigation over another marine oil
terminal at Berths 171-173 on Mormon Island. The proposed settlement agreement can
be discussed in closed session if any board member has questions.

Prior to its demolition in 2003, the site contained 19 above-ground storage tanks, truck
loading racks, pumping stations, a wharf with loading booms, utility sheds and an office
building. Over the course of its 75-year history, the 14-acre terminal became heavily
oiled as a result of tank leaks. The City filed a complaint in July 2005 asserting causes
of action for nuisance, negligence, breach of contract, and confribution pursuant to the
Water Code against Kinder Morgan Liquids Terminals (the successor of GATX), which
operated the terminal from 1982 to 1999, ConocoPhillips, which operated the terminal
from 1968 to 1982, and Texaco which operated the terminal from 1923 to 1968.
Neighboring marine terminal operator Shell Oil Company and neighboring pipeline
operator Equilon Enterprises LLC were subsequently added as defendants due to the
presence of MTBE and diisopropyl ether (DIPE) in groundwater at the site. The site is
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under a Cleanup and Abatement Order issued by the Regional Water Quality Control
Board in March 2008.

Trial in this matter was repeatedly postponed by the Superior Court and eventually put
under a stay order halting all litigation until the Regional Water Quality Control Board
approved a final remedial action plan. Those final approvals were finally received last
September but are still subject to an administrative petition filed by Kinder Morgan
asking the State Water Resources Board to review the cleanup goals set by the
Regional Water Quality Control Board.

In 2008, settlements were concluded with Texaco and ConocoPhillips wherein they
agreed to reimburse 25% and 15%, respectively, of the City’s costs to investigate,
monitor, and remediate the terminal, subject only to a ten-year sunset clause. Shell Qil
Company, Equilon Enterprises LLC and Kinder Morgan remain as defendants. The
litigation stay was recently lifted but still no trial date is set. The City is currently
preparing a bid specification package to implement the approved remedial action plan
and expects to commence the remediation project this summer. The remediation plan
calls for excavation and disposal of roughly 256,000 tons of soil at a cost of
approximately $18 million.

CONCLUSION:

Subject to approval of the concurrent litigation settlement, approval of the proposed
amendment and Permit extension is recommended as it commits Kinder Morgan to a
City-approved remedial plan, imposes a schedule for execution of the remedial plan,
allows the City to continue to collect rent and wharfage on a property for which there are
no current redevelopment plans, and facilitates settlement.of the Berths 171-173

litigation.

ENVIRONMENTAL ASSESSMENT:

The proposed action is approval of an Amendment to Permit No. 708 with Kinder
Morgan to allow continued operation of a portion of the leasehold for five years. The
operations will be limited to loading and offloading of ships and will not expand that
operation beyond existing conditions. Overall, the operations of the leasehold will
decrease, as a portion of the site will cease operation upon the expiration of the original
Permit term in April of 2013. Therefore, as an activity involving the amendment of a
permit to use an existing facility involving negligible or no expansion of use, the Director
of Environmental Management has determined that the proposed action is exempt from
the requirements of the Environmental Quality Act (CEQA) in accordance with Article 11
Class 1 (14) of the Los Angeles City CEQA Guidelines.
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ECONOMIC IMPACT:

Approval of the proposed First Amendment will have no employment impact.
Demolition and remediation associated with this Amendment is anticipated to support
positive construction jobs. At this time, it is premature to evaluate economic benefit

without any knowledge of the construction cost.

FINANCIAL IMPACT:

Approval of the proposed First Amendment with Kinder Morgan Tank Storage Terminals
resets the rent based on a land value of $32 per square foot and extends the term
allowing for the collection of approximately $1.8 million per year in rent plus
undetermined wharfage fees for the first two and one-half years and approximately
- $800,000 per year in rent plus undetermined wharfage for the last two and one-half

years.

111
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CITY ATTORNEY:

The Office of the City Attorney has reviewed and approved the proposed First
Amendment as to form and legality.

TRANSMITTAL.:

1. First Amendment to Permit 708 extending its term from twenty-five to thirty years

2. Order No. / %‘ 7/9?"/

FIS Approval: k’% (initials)

CA Approva[ (lnltlais)
Z %&@w
KENNETHF. MATTFELD' CHRISTOPHER B. BOBO
Deputy City Attorney Assistant City Attorney
APPROVED:

Wm %’aé;
LDINE KNATZ, Ph.D.
utive Director

Author: Kenneth F. Mattfeld
Board Meeting: 3/7/2013




SETTLEMENT AND RELEASE AGREEMENT

This SETTLEMENT AND RELEASE AGREEMENT (this “Agreement”) is made and
entered into by and between Kinder Morgan Liquids Terminals LLC( h@re_afﬁerreférred to as
“Kindér Morgan™), and City of Los Angeles (“City”) {collectively referred to as “the Parties”

as.defined below).

RECITALS
. -‘WI*IEﬁEAS-, the City,-as trustee for the people of the-state oF California, alleges-that it is
Vested with the duthority’ a-n“c;[;:lre-s;p:onsibﬁii;tg;m-- eﬁﬁtl’()ﬁl;,ﬂifi_ﬁ‘;igﬁ;. protect and coniserve:the
tidlelands and waters of Log '-‘A;l,_1'g¢1§s:.-i"Hal?bﬁ£_‘, ;inﬁl@xdihgfﬁheﬁ:stiblnexrged'i}anéis.Aam_;l-f-ﬂig watets of the
East Basin Channel 'iff’ﬂb‘ﬂ'-Ailg}é:léé":lifﬁiibét;g
| WHE‘REAStheCuyemmand féi*mé-ﬂ;y'ieas,‘e”ﬂ-ié".ijf:iﬁacgif?ﬁ!ibrga-n' ar prodecessors:
ﬂfgﬁ’n@i@éﬁhﬁ'i(xtﬁcﬁgvﬂﬂ?‘eﬁe- parcelsof prapeity, -ccimmmily.élméwmas' Tank Farms 1, 2 and 3,
cnﬁecfiveiy comprising approximately 13 acees or the Bast Basm Chagnel of itlié.‘-P:m*t'cif Los
Angéles, including 'ﬁppmx’in-nétely- k, S,O(QJ;li_negr feet of whatf designated as Berths ‘1'71*-]'7‘.':5:, and
- pipelines in adjacent rights of-way (the “Site” as finther defined below);
WHEREAS, Kinder Morgan and other tenants of the City formesly operated equipment
al-the Site for the purpose.of, inter dlia, l]’c_lna_lili_g_;-'Stﬁi‘iil_'g{-aﬂdff[‘:alf}::fpmﬁng'j;@tﬁoiéﬂm and
- praducts and compownds thereof;
WHEREAS, on orabout July 21, 2005, the City fifed suit m Las Angelés Superior 'C{l'mr't,
Case No, NCB4 1463 (ih’e “Action”), against its former tenants at the Site, dnd Jatei amended jts
complaint in the Action to add as defendants Chevron Corporation-and Texaco. The City

Transmittal 1: Kinder Morgan Settlement and
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amended its complaint for a second time, changing the causes of action. In (his Second
Amended Complaint, the City pled claims for private continuing nuisance, equitable indemnity,
contractual indemnity, breach of contract (cleanup obligation, past rent due e failure to clean up

site, and past rent due based on continued occupancy of the site), labilily under Water Cade
section 13304(c)(1), and declaratory retief (future rent due based on failure to clean up the site,
future rent due baged on continued site occupancy, and breach of Permit 708). The City pled all
of the clajing against Kinder Morgan.

WHEREAS, a settlement was reached with Kinder Morgan regarding the cause of
action for breach of contract regarding pastrent dve and related cause of action for declaratory
tetief. The City amended its cmﬁplaint- tor a-third ﬁ'mé, removing the cause of action for
declaratory relieland changin & the cause of action for breach of Con'tracf {6 only allege breach of
contract far Fal ling to ¢lean up the Site while also adding Shell Oil Company as a defendant.

" (Said settlement iaz:_a;ref_emén‘i: is attached hereto and ih'carporated;hcréiﬁ by reference as Exhibit A).

WHEREAS, theie is disagreement, dispute e}nd sontroversy with-reference to the validity
of the City*s ci’aims in the Action, as well as.to the legai and'equ-itqbie liability of Kinder
'-Mofgﬁn tor-any damiages oi justification for legal relief therein, and there is further doubt,
disagreement, uncértainty and confusion as o the amount of said il-iab-i'ljity, if any.

_ WHEREAS, on or about April 9,.2008, a revised Cleanup and Abatement Order No. R4-
2008-006 '(’Ofd@l‘)‘ was issued by the California Regional Water Quality Control Board, Los
Angeﬁ-:s Region (?‘IIVVQé'B-”) to Kinder Morgan, Inc. Chevron Corporation, Conmco'!".hi“ips_', and
the Cily ol Los Angeles Harbor Department (a k.a. Port of Los Angeles) directing them to
undertake an assessment and cleanup of the Site. The RWQCH issued a subsequent

Amendment to the Ovder on or about January 28, 2010,
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WHEREAS, on or about March 1, 2010 Kinder Morgan, Inc., Kinder Morgan Eneray
Partners, L., and Kinder Morgan Liquids Terminals LLC pursuant to Section 13320 ol the
California Water Code and Section 2050 of Title 23 of the California Code of Regulations filed a
Petition for Review and Request for Stay to the State Water Resources Control Board to review
the Order issued and action taken by RWQCT (hereinatler the “PETITION”),

‘W-‘[-ILER_}’:EAS, on orabout-September 4, 2012, the RWQCB approved the Revised
Remedial Action Plan ("RRAP*) prepared by City for the:Site and established the reporting
requirements,

- WHEREAS, afier discovery and litigation in-the pending proceedings, and following
atm’s leﬁgth' negotiations and advice by their tespectivé legal counsel, the Parties desire (o once
and forall, fully and Foally, resoltve all disputes as to Kinder Morgan ariging out of, or in any
way relatin g to, the Site;

WHEREAS, withont admitting any iséu_es‘ of fact.or law, the Parties agree that the
se-ttl&.ﬂent memoialized in this Agreement is intended to and does resolve all claims that were
made or could have been made i the Action and in the Petition on behalf of Kinder Morgan:
andl

WIHEREAS, the Parties also desife (o set forth the respeclive rights and obligations of
the Parties relating o t'hf; City’s Past Costs (as defined herein), Fu l'l-u-e Costs (as defined
hereitn) and Post-Remediation Costs (as defined herein) relating to Contamination (as defined
herein) at flig Site;

NOW, THEREFORE, in consideration of the foregoing Recitals, and in exchange for the
promises contained herein and other good and valuabte consideration, the receipl and adequacy

of wlich is hereby acknowledged, the Parties agree as follows:
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D

AGREEMENT

nitions.

“Action” shall refer to the lawsuit ftled by the City on July 21, 2005 in the
California Superior Court for the County of Los Angeles, caplioned Cifyr
of Los Angeles v. Kinder Movgan, Inc., et al., Case No, NC 041463
(including any amendments thereto),

“Contamination’ shall refer to any hazardous waste or hazardous
substance as-defined in any federal, state or local statute, ordinance, ‘fuie,_
or regulation including without imitation: hazardous wastes or

constituents as defined ih the Resource Conservation. and Recovery Act, as

amended, including the conyparable California state regulations

(“RCRA™); hazardous substanees as defined in the Comprehensive
Elwi-roumenta-l'Res_‘pdns@ Compensation, and Liability Act, as amended,
including comparable California séate regulations (“CERCLA™Y; toxic
substances as defined in the Toxic Substances Control Act, as amended,
inoluding comparable: Calilornia state regulations (“TSCA™); toxic or
other pollutants as defined in the Clean Water Act (also knotin as the
Federal Waler Poliution Control Act); oil or petroleuny products (and any
fraction or component thereof, including without limitation, benzene,
toluene, xylene, ethylbenzene, and MTBL); polychlorinated biphenyls
(“PCBs™); dioxins; and asbestos,

“1iffective Pate” shall reler to the date when atl Parties have executed

thig Agrecment,
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d.

“Fature Costs” shall refer to an}; and all costs and expenses (exclusive of
attorney’s fees, overhead and City staff titne) incurred by the City afler
the Effcetive Date in planning, implementing, and/or reporting to the
California Regional Water Quality Control Board ("RWQCB™ on
aclivities required by either the ImerimI&médiai Action Plan ("TRAP™)
or the Remedial Action Plan (“"RAP) as ultimately approved by the
RWQCB for remediation ol the Site which as ol the daté of this
Agreement 1s referred to as the Reviscdchwdial Action Plan.
(“BRRAP™-in the letter dated September 4, 2012 from the RWQUB. Tor
purposes of this Agreement, a cost shall be deemed “incurted” on the dato 7

when services are performed and ghail not irichude any costs and expeitses

incurred after Remediation Completion except for such costs-as are

necessatily incurred to meet potential RWQCRB reguitenents for long term
moRitering; maintenance or bpe.l?ati_on of the IRAP, or the RAP, or the
RIRAP and except for Post-Remediation Costs.

-‘.‘i()l"(lﬁl_.-'.”. shall refer to C lean-up and Abatement Order No. R4-2008-006
(Ordet) issued by the RWQCB to Kinder Morgan, Ine. Chévion
Cmrpomtio'n,- ConoeoPhillips, and the City of Los Augeles Harbor -
Department (a.k:d. Port of Los Angeles) directing them to undertake an
assessment and cleanup of the Site.

“Parties” shall refer collectively to Kinder Morgan Liquids Terminals

LILC and the City.
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“Past Costs” shall refer to those costs and expenses (exclugive of
attorneys fees, overhead and City stalf time) incurred by the City from
July 21, 2004 to the Effective Date for investigation or remediation of
Contamination at the Site.

“Petition™ shall refer to the Kinder Morgan, Inc., Kinder Morgan Energy

Partners, 1..P., and Kinder Morgan Liquids Terminals LLC Petition for

* Review and Request for Stay to the State Water Resotrees Control Board

filed on orabout March 1, 2010 pursuant to Section 13320 of the
California Water Code and Section 2050 of Title 23 of the California Code
of Repulations to the State Water Resources Céntml Board to review the
Order issued and action taken by RWQCB.

“Post-Remediation Costs” shall refer to the marginal inerement of cost

added to the cost of improvements or construction at the Site afler

Remediation Complefion, which cost is incurred by the City as a direct

result of the presence of historic:Contamination at the Site. The City’s

internal statf costs or the costs of either internal legal staff or Special

Counsel shall not be inchided as “Post-Remediation Cosis”,
“Remediation Complefion” shall refer to either (fl) wriktten notilication
from the RWQCB confitniing that the requirements of the .RWQCB—
appﬁrpvcd_RA:P have been {ully completed, except for any long-term
aperation, mainlenance eﬁu‘l monitoring aclivities or {(2) wrillen égrce:m:m

between the Parties that the requirements of the RWQCB-approved
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RIAP have been [ully completed, except for any tong-term operation,
mamtenance and monitoring activities.

k. “Settling Defendant” shall reler 1o any defendant that has settled or
reached a settlement with the City in the Action,

1, “Site” shall refer-to the approximately 13 acres on the Bagt Basin Channel
0'l':'. the Port of Los Angeles, including approximately 1,500 lincar feet of
wharl designated as Berths 171-173 and pipelines in adjacent rights of
way, as specifically defined in the following: Order 830, Order 846,
Order 1039, Oider 1614, Order 2151, Ovder 2418, Order 2174, Order

2443, Order 2458, Order 3793, Permit No. 162, and Permit No. 260,

2. Amendmént ol Permit 708 As A Condition. In conjunction with the appréva! and
execulion ol this Agreement, C‘i'tyl and Kin _(:I:en* Morgan will execute an Amendment to Harbor
Depariment Perinit 708 with Kinder Morgan Tank Storage Terminals LLC on agreed terms,
Bxecution of the Amendment is a precoudition of this Agreement and the absence of an
Amendment renders this Agreement null and void.

3. Settlement Paynient. Within fifteen (15) business days of the later to occur of the

LEffective Dafe and the Court's grant of the gosd faith settlement motion to-be filed by Kinder
Mqrga“n,. the City shall transmit to Kinder Morgan a statement of its Past Costs 1o be paid
pursuant to Paragraph 6(b) hereof.

4. Digsmissal of Claims and Motion for Good Faith Settement. Within fifleen (15)

days of the full execution of the Agreement by the Partics, Kinder Morgan shall file with the
Los Angeles Superior Cowrt a Motion for Good Faith Settlement. Once this settlement

agreement is fully executed and the Coutt grants the good faith setilement motion, the Parties
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shall file a stipulated request for dismissal with prejudice of all claims asserted by Cily against
Kinder Morgan and by Kinder Morgan against City in the Action. Al righls and obligations
of the Parties under this Agreement are contingent upon the Com‘l‘s grant of the good faith
settlement motion and entry of the proposed order and dismissal.

5. Releases And Covenants.Not To Sue.

(a} Release Of Kinder Morpan By City: Except as specifically set i'brth-
herein, the City hcreﬁy completely, irrevocably and unconditionally releases and forever
discharges and covenants not to.sué Kinder Morgan (including cach-and every one of ils
‘parents, subsidiarics, predecessors, and other related entities, as well as each and every one of
their past, present and future principals, agents, trustees, managers, partners, officers, direciors,
employees, attorneys, contractors, representalives, menbers, shareholders, affiliates, successors
andd assignees) from and for all responsibilitics, obligations, liabilities, claims and causes of
action, whether known or unknown, of whatever nature whether in contract, statute, equity; or
comiion law, arising out of or relating in any way to:

P (i) any actual, atleged or suspected Contamination at the Site, whéther known or
unknown, inchadiﬁg but not limited to all past, current, Luture and contibgent costs ¢including
without Hmitation damages, punitive damages; fines, losses, and/er reasonable altorney's fees
and expenses, consultz_u;t-' fees and expert’s fees), including without Iimitation, such costs
~resulling from or by reason of any conduct, cause or course of action whatsoever which has been
done or omitted by Kinder Morgan or any Settling Defendant prior to the Effective Date,
regardless of whether any of the foregoing matters arose from the sole, joint or concurrent

negligence, negligence per se, gross negligence, intentional and/or other tores, wilHul acts,
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reckless indifference, strict liability, statutory liability and/or other fault of Kinder Morgan or
any other Seftling Defendang; and

(ii) all claims that were made or could have been made in the Action and/or relate to the
subject matter of said Action; and all claims that were made or could bave been made in the
Petition and/or relate to the subject matter ol said Petition.

(b Release Of City By Kinder Morgan: ¥xcept as specifically set forth

herein, Kinder Morgan for itsel £ and its rpa'::em' companies, predecessors, affiliafes, subsidiarics
and their successors and assigns, hereby completely, irrevocably and unconditionally releases
and forever discharges and covenants not to sue City from all responsibilities, obligations,
Habilities, ¢claims and causes of action, whether-knoven or unknown, of whalever nature whether
i contract, statute, equity, or common law, arising.out of or telating in any way lo any actual,

afleged or suspected Contamination al the Site, whether knowa or unknown, including but not

punilive damages, fines, losses, and/or reasonable attorney’s fees and expenses, consultant fecs
and éxpeit’s fees), Encluciing without limitation, such costs resulting from or by reason of any
conduct, cange or course of action whatsoever which has been done or omitted by City prior to
the E:ﬂ'cctiw_l)a‘té_, regardless of whether any of'the foregoingimattets avose from the sole, joint
or concurient ﬁ'egligcnce, negligence per se, gross negligence, intentional and/or other torts,
willful acts, reckless indifference; strict liability, statutory Hability and/or other fanlt of Ci()'.
This release includes but is not limited to all claims that were made or could have been made in
*the Action and/or relate to the subject matter of said Action; and includes all claims that were

made or could have been made in the Petition and/or relate to the subject matter ol said Petition.
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(c) Linmitation of Release by Parties. The Parties retain any and all ¢claims
and causes of action {at law and/or in equity} that cach may have against each other related to the
responsibilities, obligations and Habilities under this Agreement.

6. Waiver of Unknown Claitns. In giving the releases provided in Paragraph 4 in

this Agreement, the Parties hereby expressly waive the benefits of any statute limiting the
waiver of unknown elaims, i-nc!udi‘ng without limitation section 1542 of the Calitformia CGivil
Code (“Séction 15427, which 1eads-as follows:

“A general veléase does nof exiend to claims which the creditor does not know oy suspect (o
exist inn by oi-‘-her_fdvor at the time of executing the release, which rf knowen by him or her must
have rmrier‘:ic'll{}_f affected his or her-seu'lemenl with the deblor.”

T hc Partios understand and acknowledge the significance and consequence of the
specific waiver of Section. 1542 and hereby assume Tull vesponsibility for any injury, loss,
damage or Hability that may be incurred by reason of or related (o the releases provided herein
and/or by the waiver of Seition 1542,

7. Agreed-Upon Percentage Share Allocation. The Parties have negotiated and

agree upon the percentage shiaré allocation ol Past Costs, Future Costs and Post-Remediation
Costs to be borne-by Kinder Morgan, such that Kinder Morgan, exceptas set [orth herein,

shall pay sixty (60) percent shave of Past Costs, Fature Costs and Post Remediation Cosis.

(a)  Limitation on Costs Owed by Kinder Morgan, Kinder Morgan’s
obligalion to reimburse City for any and all costs and/or damages, including, but not limited Lo

Past Costs, Future Costs and Post Remediation Costs is subject o a combined limit of $15

million.
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(b Pavments by Kinder Morgan. Paviments owed by Kinder Margan under

this Paragraph shall be subject (o the following terms and conditions:

(nH The City shall submit invoices to Kinder Morgan with detailed
accounting information documenting its Past Costs, Future Costs and/or Post-Remediation

Costs,

2 Kinder Morga n shall not be obligated 1o make payments under
this Paragraph unless and until it receives the documentation deseribed in-this Paragraph.

{3) Kinder Morgan shall pay-its agreed upon percentage share of the
City’s documented invoices within thirty (30) days of receipt of such invoices unless there is-a
digpute as to the ,ilxyoice(é).

() I Kinder Morgan disputes any invoice-and/or the sufficiency of
the Cify*s documentation of such invoice, Kinder Morgan shall provide written notice of such.
disputeto the other Parties within ten.(10) days of receipt of the invoice. The Parties shall meel
and confér telephonically or in person within five (5) days in an informal attempt to resolve the

dispule. Any dispute that esnnot be resolved tiformally shall be subject to the dispute resolution

procedures set forth in Paragraph 11 her¢in,

8. Remediation of the Site,
() The City-shall contiriue to contracl with its contractor, Tetra Tech, ot

. anhother contractor as may be mutually agreed upon by the Parties for investigation and
remediation at the Site. The RRAP and reporting schedule are addressed in the Septeniber 4,
2012 letter sent by the RWQUCS.

(b) The Parties agree that any amendments to the RRAP shall provide thal

the City shali aceept a use-restrictive covenant to be recorded against the title to the property that
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would limit use ol the Site to commercial or industrial uses, subject Lo revision at the City’s
reguest and sole cost, Should the City clect to revise the use-restrictive covenanl to use the Site
for other than commercial or indusirial uses. it shall bear all the costs associated with and/or in
any way felated (o such revision, including any costs of remediation associated wii‘h or in any
way related 10 use of the Site for other than commercial or industrial uses.

(O Any amendments 1o the RRAP or any RAP submitted on behalf of
the City to the RWQCB shall provide for resolution of Contamination as required by the
RWQCH in its September 4, 2012 I_ettét'.

2y  The City and its consultants shall make e‘vcw-reasonﬁb!c eftort to
melude commenits, Sujrgestions and 1'évisiéjms froan the technical representatives of Ehe other
Party priorto submiiting any amendments to the RRAP or airy RAP submitted on behalf of the
City to the RWQCB. The Parties will strive to cnsu’ré that any amendments to the RRAP or
'a'ny RAP-submitfed on behalf ol the City to the RWQCD is a collaborative and consensual
produet that they all support and endorse.

(3) Kinder Morgan shal] provide written confirmation of its support
for aﬁ}*- amendments to the RRAP ot any RAP submitteéd on behalf of the City to the RWQCB
and further agrees not to. contest.or object L its provisions, so long as it is consistent witly this

Agreeirent;

9. Iost-Remediation Costs,
(2) As a result of the Parties’” acceptance of the RRAP in which regulated
materials are left on Site, the City may incur incrementally higher costs in connection with

construclion and/or excavation projects at the Site afler Remediation Completion,
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(b)  The City agrees that it shall give the Parties one hundred twenty (120)
days notice in advance of beginning construction and/or excavation at the Site after
Remediation Completion,

{c) Kinder Morgan shall participate in Post Remediation Costs as set forth
in Paragraph 6 herein, subject to the terms and Iimimli.ons ol said Paragraph.

10, Waiver of Fees, Cogts, and Interest. The Parties hereby release each olher from

any and all claims for sttorneys’ fees, costs and interest arising from or refating to the Action
and/or the negotiation ol this Agreement.

I‘i. No Admission. This Agreement does not include or constitute an admission of
any fact, or of liability or fault by any Party regarding any fact, claim, al,_lcgation, issue.of law or
'-vio}at'i'on of law;. nor will compliance with this Agreement constitute or be deemed an udnyission
by any Party of any fact, slaim, allegation, issue of law or vielation of law, This Agreement is
strictly a settlement and compromise of disputed claims, This Agreement may not be used as
evidence of any wrongdoing, misconduct or Liability by any Party or anyone cisc; The Pn'r'tfi.es
agree that netther the fact of execulion hor any of the léints of this Agreément shall be
admissible inany pending or futare proceeding involving the Parties, or any of them, except in a
proceeding among the Pavties to enforce the terms of this Agréement.

12, Asbitration, Fxcepl 88 set forth in Paragraph 6 of this Agrét_zment, any
controversy oi ¢laim, whetlier based on contract, tort, statﬁlc—orolher legal or equitable theory
gincluding but not limited to any claim of fraud, misrepresentation or fraudulent inducement or
any question of validity or effect of this Agreement including this provision) arising out of or
relating o this Agreement (including any amendments or extensions), or the breach or

termination thereof, including but not limited to any controversy or claims arising out of or

Page 13 of 19




relating to any Contamination and/or to any other matter covered by this Agreement, shall be
eesolved as Tollows:

{a) First, by mediation and/or consullations between the Parties initiated by.
written notice of any Party. Within sixly (60) days after such notice, the Parties
involved shall meel in person to attempt to setile the dispute, [fany Party requests the
scrv:iceé of a neutral mediator to participate in such in-person discussions, then the
Parties shall agree on a mediator and shall evenly split the cost of such mediator, In the
eveiit of failuye ol such mediation or consultation, then the dispute shall be settled ag set
forth in this paragraph.

{b)  Second, by non-binding arbitration before a tribunal of three independent
and impartial-arbitrators. City shall appeint one arbitrator, and  Settling Defendant(s)
shalbappoint one atbitratoy, and the arbiirators $o appointed shall jointly appoint the third
arbitrator, CPR Institute for Dispute Resolution Ruies for Non-Administered Arbitration
in effect on the KEffective Date shall govern such arbiteation.

(e}  The venue for such arbitration shatl be Lols Angeles, California,

(d)  The arbitvator shall ordér the Parties to promptly exchange copies.of all
exhibits and witness lists and, if requested by a Party, to produce other relevant
doctiments, o answer up to ten (10) interrogatories (including subparts), to respond to up
lo ten (10) requests for acmissions (which shalf be.deemed admitted i not denied) and to
produce for deposition all witnesses that sueh Party has listed and up to four (4) other
persons within such Party’s control. Any additional discovery shall only oceur by

goreement of the Parties or as ordered by the arbitrators vpon a finding of vood canse,
g goig
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(e) Third, it non-binding arbitration is not successtul, any Party may seek
redress to the appropriate fegal venue. The time spent in informal digpule resolution
processes will be deemed to toll the statue of limitations in such an instance including the
slatule-of limitations applicable to the filing of any Government Code claim

3. Consultation with Legal Counsel — Absence of Reliance. Each Party hereto

warrants that it has reviewéd this Agreement in detail with the counsel of their choice and

. hereby aftinms that the Agreement represents their frue intent. Each Party hereby represents
that the persons who have exécuted this Agreement have read i, have sought counsel as
necessaty to interpret if, and-are refying solely upon their covnsel and their own investigation in
entering:into:this Agrcem‘en_f and not-in reliance upon any representtation, statement, onission to
slate, wartarily or-other utterance ot proposition to‘-énte’r into the Agrecment, and any reliance on
whiclyis hereby expressly disclaimed by all Parties heteto. -Each Party acknowledges that this
Agreement arises.out of eontested legal proceedings rizi'n.d {hat neither Party has negotiated.or
docuimented this Agreeinent whilélaboring under a fidy giary duty to-any other. Further, the
1?fl.l;t-_i.l'35 acknowledge that each of them have been advised that if the Aét’inn andfor the i-”eti_jtiun
continued, each or all of them may have been entitled to additiona) documents or duc diligence
wito the b.ackgrou.nd ftacts and the v.a'lue-o,t‘ their respeetive claims that may have materially
changed their perception of them, but that they have agreed to forego such additional litigation
r,ights.l'o buy their full and linal peace. Each Party finally expressly représents that thety
l'cspecti"ve legal counsé! has read and explained to cach Party the entire contents of this
Agreement in full, as well as the legal consequences of this Agrecment,

14, Confidendiality. 'lﬁ'i}@ Parties cannot agree to maintain the confidentiality of (his

Agreement and its lerms, given the dictates of the Public Records Act, but the substance and
14 g
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wording of any public communication concerning this Agreement shall be approved in advance
by each of the Parties. A Party required by courl order or otherwise compelled by law to
disclose information concerning this Agreement must give ihe other Parties (o the Agreement
reasonable advance (at minimum, len (10) days) notice in writing of its intention to disclose such
information so that the other Parties may take appropriate action, if necessary,
15.  Notice. Any notice provided for by this Agreement shall be made in writing to

the following individuals:
To Kinder Morgan: Nancy E, Van Burgel, Fsq,

Assistant General Counsel

Kindeér Morgai, e,

~Kinder Motgan Energy Partners, L.P.
Kinder Morgan Liquids Terminals, LILC.

370 Vian Gordon St.
Lakewood, CO 80228

With'a copy to; John Lynn Smith, Esq.
Reed Smith LLP _
101 Second Street, Suite 1800
San Prancisco, CA 94105
To City: CITY ATTORNEY, CITY OF LOS ANGELES
Kenneth Mattfeld, Deputy.
425 8. Palos Verdes Street
P.O. Box 51
Kan Pedro, Catifornia 90733-015]
The Parties may change the individuals to whom notice shall be provided under this
Agreement by sending the other Parties a written notice-in accordance with (his paragraph,
16, Entircties: This Agreement-embodies the entirety of the agreement of the Parties.
regarding the subject matter hereot. There are no other Agrecments, oral or wrillen, between or

among the Parties that relate in any way lo the maltlers discussed herein that ave not specifically

referenced herein, and each Party acknowledges that no representations have been made (o i
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that could in any manner or form be inconsistent with the cxpress written covenants contained
herein. Any zﬁld every represeitation ol any kind, made by any Party, is merged into this
Agrecment, This Agreement may not be modified, altered, or discharged except by written
agreement signed by each of the Parties hercto,

17, Assipnment, The Parties may not transfer orassign any of their rights or

obligations under this- Agreement without the prior written consent-of all Partics.
18, Choice of Law. This Agreement shall be construed in accordance with-and

governed by the laws of the State of Calilornia, without regard to the choice of law provisions of

Califorhia or any other jurisdiction,
19. - Binding Effect. This Agreement shall be binding on and ihﬁre to the beneﬁf of
the: f[?z;'lit{'es ane their respective-successors and assigns.
20.  Counterparts, The Partiesmay execute and deliver this Agreement:ii any
| -n':mnbeu:Qf-eounterpar.gs' '@'if—ct:]ii@S,, and each:counterpart shall be deemed an original and taken
together shall be considered to be the-entire Agreement,
:2,1-. Severability. If any torm of this Agreement is held or declared invalid by a final

Judgment of a court or entity-of competent jurlsdiction, such invalidity shall not affect the

validity of the remaining portions of this Agreement; and the Parties declare that they would

have executed the 'rcmai.n-i'ng portions of this Agreement without inclusion of such term.

It is also.the intent -o["ti;e Parties that in lieu of any term held-or declared invalid, there
shall be adc.letl a new substitute term that is in substarice ag similar as possible to the invalid terin,
but writlen so as to be legal, valid and enforceable (the “Substitute Term™),

The Parties shall first attempt to negotiate the content of the Substifute Term for fifteen

153 busiiess days after enlry of a final judgmentor decision, Tf the Parties are unable 1o agree
Jddg &
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upon the Substitute Term within the fifteen (15) business day period, the Partics agree to submit
the dispute to Arbitration in accordance with this Agreement; thereby allowing the arbitratoss (o
dotermine the content of the Substitute Term.

21, Third Party Bengficiary. This Agreement is intended o inure o the benefit of all

persons and entities released as set out in Paragraph 4 above, but is not intended te, nor shall it,
inure to the benefit of any other person or entity.

22, Verification Of Authority. City, and Kinder Morgan each represent and wartant

to edch other that on and as of the Effective Date hereol

a) Each is duly formed and validly existing.and in good standing under the
laws of its state of jurisdiction or formation, with full power and authority to cariy on the
‘business in whicli it is éng‘_aged_ and to performits respective obligations under this
Agreeinent,

by  The :é:j{;ebl'lti_on and delivery of this Agreement by it have been duly
aurhofimdf and approved by all requisite c‘Q;{pm-_at_e', parliership or similat action; |

e) Each has the requisite corporate, partneiship or similar power and

authority to eiiter into this Agreement and to perform its obligations hereunder; and

d) The execation and delivery of this Agreement is for the consideration
recited herein, that it is intended to effecta full and final iclease and discharge of the |
“Partics released herein and that a consummation of the transactions contemplaled herein
will not viglate any of the pnbvisions of each signatory’s organizational documents, any
agreements pursuant to which it or its property is bound, or to its knowledge, any

applicable laws.
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Dated: &{‘_ﬁ / L2013 Kinder Morgan Liquids Terminals {.1.C

[ ~ o o
o e

Yo R

its:

Dated: L2013 CITY OF LOS ANGELES
By:
rlts:

Approved-as to form and legality

L2013

CARMEN A. TRUTANICH, City Attomey

By .
CKENNETH P MATTEELD, Deputy
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Exhibit A

SETTLEMENT AGREEMENT

This Settlement Agreement (the “Agreement”) is entered into ¢ffective December
2007 by and between the City of Los Angeles {the “City™), on the one hand, and Kinder Morpgan
Energy Partners, LP (“Ki\fIEP”); Kinder Morgan Liguids Terminals, LLC ‘(“KMLT")l, and Kinder

| Morgan Tank Storage Terminals LLC {“KM'!”ST”) (col]eci'ivc_iy.-, the “Kinder Morgan
D'efgn'd ants™), on-the other hand,
| RECITALS

A The City and the Kinder Morgan Defendants are paties (o the lawsuit styled as
The-City-of Los Angefes v. Kinder Margan Energy Partners; L.P., et al., Case No. NC 041463
(the “Action”), pending in Los Angeles Supetior Court: '

B.  OnNovember 6, 2007, the City and the Kind_br'Morgaﬁ Defendants entered into
aj;"I'nt_ari'rh Settlement Ag:‘e@neﬁt‘-, which p’_ro\;’i:de'd thatits tetms were to be;memorializcd' ina
final 'S'eftlémen-t Agicement,

<, The Interim Settlemenlt Agréement was contingent upoen the Court’s entry of a
Good Faith Settlement Determination as to the subject matter of the sctilement.

D, On December 3, 2607, the Court entered an Order granting the Kindes Morgan
Defendants’ Motion for Good Faith Settlement Determination.

- E. Thg City and the Kinder Morgan Defendants desire to settle certain disputes in the
Action™) between the City and the Kinda‘ Morgan Defendants concerning the Kinder Morpan
Defendants’ alleged obligations to pay rent orrent-related damages to t‘he Cily associated with
the City’s real property in the Port of Los Angeles commonly described as Berths 171-173, and
miore particularly described in Permit 260 (the “Site”), on the terms and conditions sef forth

below,




NOW, THEREFORE, the Parties hercby agree as follows:

1. Paymend by One or More of the Kinder Morgan Defendants. The Kinder Morgan
Defendants, or one of them, shall pay the sum of $3.25 million to the Cily. Such payment shall

be made on or before December 13,.2007.

2. Dismissal of Sixth through Tenth Causes of Action with Prejudice. Within five

business days after the payment of $3.25 million by one or more of the Kinder Morgan
Defendants, the: City shall dismiss with prej\idicc the Sixth through Tenth Causes of Action of

thie Second Amended Complaint.

3 Dismissal of Second Amended Complaint as Against KMEP and KMTST wi‘.ih -
Prejudice. Within five business days after‘ihe payment of $3.25 million byone or more of the
Kinder Morgan Defenda_ms, the-City shall d_isn}iss-wi'th prejudice the -Seco_nd Amended
Complaint as-against KMEP and KMTST, )

4, Payment by KMEP. Tn the évent that KMLT fails te pay any amount agreed to in

settlement, of imposed upon it by judginent, with regard to the contamination phase of this

Action, KMEP will pay such-amount,

5. Release by the City. The City releases the Kinder Moigan TJE&:ndants and their
past and present partners (limited and.gcnc;'a_i), officers, directors, shareholdérs,. members,
managers, parents, affiliates, successors, representatives, agents, se_wanrs,'emp!oyecs, aftorneys,
accourntants, and iﬁsurc‘rs (collectively, the “Kinder Morgan-Related Partics™), of and from any . .
and all claims for all past and future rent or renf-related damiages {collectively “Rent”) for the
Site (“Rent Claims”), known or unknowry, regirdless of the l‘cgai theory upon which such claims
are based, and whether arising from past or fisture rent. In particular, but withoul limitation, the

City shall no longer have or pursuc any Rent Claims against a-ny‘ of the Kinder Morgan




US|

Defendants pursuant to any of the remaining causes of action asserted in its Second Amended
Complaint, including, but not limited to, its First Cause of Action for continning nuisance,
However, the City is not releasing its non-Rent claims against KMLT seeking to recover

damages based upon alleged contamination af the Site.

6. Section 1542 Waiver, As further consideration and inducement for this

comprotiise settlement, the Parties understand and agree that the releases contained in this
Agreement apply to all unknown and unanlicipafad claims or demands of the type identilied in
paragraph 5 above, as well as those claims or demands of the type identified in paragraph S
above that are now known to them, and hereby expressly waive the benefits of California Civil
Code § 1542, which states:

A GENERAL RELEASE DOES NOT EXTEND TO.
CLAIMS WHICH THE CREDITOR DOES NOT KNOW OR
SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE
TIME OF EXECUTING THE RELEASE, WHICH 1F ,
KNOWN BY HIM OR HER MUST HAVE MATERIALLY
AEFECTED HIS OR HER SETTLEMENT WITH THE
DEBTOR. '
The City hereby abandons, refeases, waives, atid relinquishes all rights and benefits that it has or
may have against any of the Kinder Morgan-Related Parties under California Civil Code § 1542
with respeet to the claims.reteased herein, The City hereby acknowledges that it may hereafter
discover facts-in addition (o, or different from, those that it now believes {0 be true, including but
not limited to the nature or extent of its damages, bul that, notwithstanding the foregoing, it s the
City’s intention hereby to fully, finally, completely, and forever settle and release cach, every,
and all claims released herein, In furtherance of such intention, the releases herein given shall

remain in effect according (o their express terms notwithstanding 1he discovery or existence of

any such additional or different facts.




7 Withdrawal of Pending Motions for Summary Adjudication. On or before

December 13, 2007, the City and the Kinder Morgan Defendants shall submit a stipufation to the
Court withdrawing the following pending motions filed by the parties on May |, 2007 and heatd
by the Court on July 31, 2007: (a) the Kinder Morgan Defendants’ Motion for Summary
Adjudication Based Upon Statute of Limitalit;ns and Lack of Responsibility for Third-Party
Contamination [Fourlh. 'And Fifth Causes of Action]; (b) the Kinder Morgan Defendants’ Motion
for Suminary Adjudication on Rent Issues [Sixth Through Ninth Causes of Action] and Eighth
Affirmative Defense of Set-Off;, and (c)‘thc City’s Motion for Summary Adjudication as to Ity
Seventh and Ninth Causes of Action 'Agzriﬁst Defendant Kinder Morgan Liquids Terminals ILLC,
+-Such stipulation will instract the Court not to-rule or etier judgments on the matters in those
i_notions.

8. No Effect on the City’s Claims Against Other Pefendants. This Settlement

Agreement shall have no effet oi any claims or damages recoverable by the City in the
- underlying action against deferidants other than thie Kinder Morgan Defendants.

9. - NoEffect on Remaining Claims or Defenises as Between the Cil‘v and KMLT,

Other than as provided herein, this Seftlement Agreementshall have no effect on any remaining
claims and-defenses in this Action as between {he City and KMLT.
10.  No Attorneys’ Fees or Costs Based upon Claims Disposed of by Settlement

~

Agreemeni. No-party shall claim a right to attorneys’ fees or costs based upon the disposition of

any claims lhr(}_ugh the Settlement Agreement.

11. Atlorneys’ Fees and Costs for Fulure Disputes. In the event of a disput_el

concerning the teims of or enforcement of this Settlement Agreement, the substantially




prevailing party shall be entitled 10 recover ifs reasonable altorneys” fees, costs, and expenses

incurred as a result of such dispute.

12. No Admisgion. This Agreement is a compromise of disputed claims. Tt is not and

shall not be interpreted as or deemed to be an adimission of any sort by any Party.
13.  Integration. This Agreement is the entire agreement between the Parties with
respect to the subject matter hereof, and supersedes all prior or contemporancous oral or written

i

negotialions-or agreements with regard to the matters set forth herein. No Party has made any

promise, stalement, or representalion to any other Party that is not expressly set forthiin this

Agtoement. The Parties are noit: entering inio-this Agreemerit on the basis of any prom isc,

statemeitt, of representation, express-or implied, that is not expressly set forth in-this Agreement,

1. Independent Counsel, ‘Each Party acknowledges that it has been represented by

independent counsel of its own choice {hroughout all negotiations pertaining to its execution of
this Agreement. Each Party further acknowledges that it has received and relied upon advice

fromyits independent counsel with respect to: (2} the mieaning and effect of each of the terms.and -

conditions of this Agreement including, but not limited o, the releases and the waiver of ri ghts

under California Civil Code §1 _5'4.?,_; anidl (b) the advisability of entering into .thisﬁgreemch‘t.

‘ 15.  Indepéndent Investigation bv‘l’a-z_ities.' Each Party ;{c}'{noﬁ]eclggs that it has fully
investigated the subject matter of this Agreement and that it'is entéring into this Agreement
voluntarily, knowingly, anid of its own free will,

6. Successors. This Agreement shall inure fo the benefit of and shall be binding

upon the heirs, executors, administralors, assigns, and successors in interest of each of the

Parties,

o




17. Modification of Agreement. No supplement, modification, or amendment 1o this

Agreement shall be binding unless executed in writing by all of the Parties.

18. Execution of Additional Documents. The Parties will exceute, or cause 1o, be

. executed, in atimely manner all other, further, and additional documents as shall ‘be reasonable,
convenient, necessary, or desirable to carry out the prqvisions of this Agreement,

19.  Construclion of Agreement. The Parties and their counsel have read and
reviewed this Agrecmert, and all have participated and cooperated in the draﬂing and
‘preparation of this Agfecmenl. The Parties thus agree th'a'lAany rule of constriction to the effect
.that ambiguities are to be resolved against the drafting party shall not apply to the mtcrpretation
of this Agreement.

20, Counterparls. This Agreement may be c;cecuted in cdu_nt_erp‘ar;'s. Whep each
party has signed and dclfvcred at'least one sucifmuh‘terpart in original or facsimile form, each
éouiltexzpari'- shall be deented an original, and, when taken together with 1h.e other signed
counterparts, shall coﬁslituterone agreemeﬁt, which shall be binding apen and effective as to the
Parties, as well as their suceessors and assigns.

21.  Headings. The headings within this Agreement are for the purpose of reference
only and shall not limit or otlierwise affec_i; any of t_hé termsl-or,provisions of this' Agreement. |

22, Choice of Law. This Agreement shall be construed and enforced in accordance

-

with, and governed by, the laws of the State of California.




23.  Authority. The Parties cach warrant and represent to and in favor of each of the

other Parties that the person executing this Agreement on its behalf has the full power and

anthority to bind it to each and every provision of this Agreement.

IN WITNESS WHEREOFR, the undersigned have caused this Agreement to be duly

executed by them effective as.of the date first set forth above.

i S et E
Tilg/ EELHTIVE  QeecTol,

K].ND‘_ ot MORGAN"ENERGY' PARTNERS, LLP -

By ﬁmr - 7 .uf
Title: £ rce Ffuﬂﬁv’ /d@#.

KINDER MORGAN LIQUIDS TERMINALS, LLC

B}’: /RZéWr .
Title: V{, o,

KINDER MORGAN TANK STORAGE TERMINALS, LLC

By: _ {heewer W )f«a v
P S

Title: g7




APPROVED AS TO FORM:

OPPER & VARCO, LLP
Richard G. Gpper
Linda C, Betesford

STANZILER FUNDERBURK & CAS EJ" L LON LLP
William Funderburk
Raben Castellon

ROCKARD J. DELGADILLQ, CITY ATTORNEY
Thomas.A. Russell, Gencral Counsel )
Kenneth F. Mattfeld, Deputy

Aftdméj"ﬁér‘ #e ity of Tos .Angelﬁs |

LUCE, },“ORWARI) I-[AMIL TON & SCRIFPS LLP

Jctffey D. Wexler.

Attorneys for Kiider Morgan'Eneigy 'Péflnérs
LLP, Kinder Morgan Liquids ‘Terminals, LLC,

and Kinder Morgan Tank Storage lcrmmals _

LLC
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FIRST AMENDMENT TO PERMIT NO. 708
Recitals

WHEREAS, effective April 14, 1988, the City of Los Angeles granted Permit No. 708 to
GATX Tank Storage Terminals Corporation for the operation of a marine oil terminal at

Berths 118-119 and various subsurface pipelines throughout the Harbor District;

WHEREAS, on September 16, 1997, the Los Angeles Regional Water Quality Control

Board issued Cleanup and Abatement Order No. 97-119 requiring, among other things,
that GATX Tank Storage Terminals Corpofation “cleanup and abate the on-site and off-
site soil and ground water contamination drig‘inati_ng from the terminal at berths 118-119

in the Port of Los Angeles, California;”

WHEREAS, Kinder Morgan Tank Storage Terminals LLC is the successor of GATX
Tank Storage Terminals Corporation;

WHEREAS, Perinit 708 has a twenty-five (25) year term-expiring on April 13, 2013,
however Kinder Morgan Tank Storage Terminals desires to extend the term in order to:
a) continue product export operations using wharf and the portion of the marine
oil terminal occupied by the vapor recovery system,
b) continue product import operations using whaif and the portion of the maririe
oit terminal occupied by the vapor recovery system, and
c) fulfitl its demolition, remediation and restoration obligations under the Permit;

WHEREAS, the City desires to clarify Kinder Morgan Tank Storage Terminals’
obligations with respect to the scheduling and the nature of the soil and groundwater

remediation effort:

WHEREAS, this Amendment is made pursuant {0, and in consideration of, a litigation
settlement in City of Los Angeles v. Kinder Morgan Liquids Terminals LLC et al., Los
Angeles County Superior Court case number NC041463.




NOW, THEREFORE, in consideration of the foregoing Recitals, and in exchange for the
promises contained herein and other good and valuable consideration the adequacy of

which is hereby acknowledged, the Parties agree as follows:
Amendment

. Section 2, Premises, is revised as follows:

(a) A new sketch is attached reflecting an anticipated subdivision of Parcel 1 on
Harbor Engineer drawing 2-2151-2 into Paicels 1a and 1b. The skefch is provided for
the purpose of illustrating the stepwise process of demolition and remediation
contemplated herein. Following the first phase of demolition and remediation and . upon
Kinder Morgan's surrender of Parcel 1b, a new Harbor Engineer drawing 2-2151-3 will
be prepared to reflect the actual subdivision lines and square footage for the purpose of

adjusting rent.

(b) Parcel 9 (a subsurface pipeline right-of-way) on drawiig 1-1214-1 is deleted
from the Premises contingent upon execution ofan ametidment adding the same
subsurface right-of-way to existing Revocable Permit 07-18 with Paramount Petroleum.
(The GX-130-line that occupies Parcel 9 was sold by Kinder Morgari to Paramount and
R/P 07-18 was issued to Paramount in 2007 inf connection with that sale).

(c) Harbor Engineers drawing 2-2267-1, formerly associated with Revocable
Permit 88-05, is appended to the Permit and Parcets 1a, 1c; 3, 7 and 7a on.drawing 2-
2267-1 are added to the Premises. (Kinder Morgan took RP 88-05 by assignment from
BP. Remaining parcels 1b, 4, 5 and 6 on drawing 2-2267-1 are within, and subsumed
by, the Permit 708 premises.}

. Section 3, Tenm, subsections (a), Length, and (b} Holdover, are replaced by the

following:
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{a) Length. The tem of this Agreement shall be for a period of thirty (30)
years, cominenc‘ing on April 14, 1988, but subject o the following milestones for
cessation of operations, demolition, and the completion of soil and groundwater
remediation and surrender of the premises. Tenant's failure to meet any of these
milestones shall subject Tenant to the default and termination provisions in Section 6 of

the Permit.

(i) Tank Farm, Parcel 1b on the attached skeich (East fank farm area except
Tanks 55734 or 10735 and 5742) and Parcels 3 (surface manifold) and 5 |
r(pipeﬁné right-of-way on Drawing 2-2151-2), Parcels. 1¢, 3, 7 and 7aon
Drawing 2-2267-1:

o Operations Cease by April 14, 2013.

« Demolition commences within thirty (30} days of receipt by Kinder

- Morgan of all necessary and required permits and approvals.

+ Soil and groundwater remediation commences.by-following the
completion of demolition and within 10 (ten) days of the issuance of an
approved Remedial Action Plan by the Regional Water Quality Board
and the receipt by Kinder Morgan of any other permits and/or
approvals necessary to implement soil and groundwater refediation.

. S-urrendered to City within 12 months of commencement of
remediation but in no case later than December 31, 2015, provided

timely receipt of demolition permit from City.

/
1"
1
"
i
i
i
i
i
i
i
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(i) Office and Vapor Recovery Unit, Parcel 1a on attached sketch (incl. Tanks
55734 and 10735) and Parcels 2 (wharf) and 4 (pipeline right-of-way) on
Drawing 2-2151-2), Parcel 1a on Drawing 2-2267-1; Parcels 1 —~ 5 on Drawing
2-2085-1; Parcel 1 on Drawing 5-7085-1; Parcels 1-8, 10, 11A, 11B on

' Drawing 1-1214-1: '

» Operations cease by April 13, 2017.

+ Demolition commences within thirty (30) days of receipt by Kinder
Morgan. of all necessary and required permits and approvals.

+ Soil and groundwater remediation commences within 10-(ten) days
following completion of demolition and the receipt by Kinder Morgan of
any other permits and/or approvals necessary to implement soil and

- groundwater remediation.
+ ‘Surrendered to City on or before April 14, 2018.

(b) Holdover. Tenant shall not hold overany partr of the Premises after the
Surrender Date for that part as set forth above uniess it submits a written request to
hold over to the Executive Director of City's Harbor Department (*Executive Director”),
and Executive Director thereafter approves such request.in writing. The City recognizes:

‘Tenant's right and ability to request such an approved holdover shall include, but not be
limited to, that situation in which Tenant is making substantial progress toward the
completion of its obligations under this Permit, as amended, but needs additional time
beyond the expiration of the extended Lease term to complete said obligations. Under
such circumstances, Tenant’s request for an approved holdover tenancy shall not be
unreasonably delayed or denied. Any holdover shall be deemed an exterision of this
Agreement on a month-fo-month basis and on the same terms and conditions as set
forthin this Agreement, except that, if Executive Director, prior to the Expiration Date,
has not provided written approval of a written request from Tenant to hold over, the
Rent (as defined in Section 4) applicable to each part of the Premises at the
commencement of such holdover, at the sole and absolute discretion of Executive
Director, may be increased up to two hundred and fifty percent (250%) of the Rent last
in effect for that part before such holdover commenced. If Executive Director has

provided written approval of a written request from Tenant to hold over prior to the
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Expiration Date, the Rent applicable at the commencement of such holdover shall be
the Rent last in effect before such holdover commenced. City and Tenant acknowledge
and agree that: (a) this section shall neither be deemed nor treated as a limitation or
waiver of any rights or remedies of City provided in this Agreement or at law (all of
which are reseived, including, without limitation, an action for unlawful detainer), an
option to extend the Agreement, express or implied commitment to pursue orissue any
approvals or entitlements, or express or implied permission for Tenant tb remain on any
part the Premises after the surrender date applicable to that part; and (b} City expressly -
reserves the right to require Tenant to surrender possession of each part of the
Premises to City as provided in this Agreement on the applicable surrender date or
sooner termination of this Agreement. Notwithstanding the foregoing, Tenant shall be
entitled to request that the City approve holdover tenancy as stated hereon.

(c)  Post Surrender Ground Water Treatment & Monitoring. Tenant shall be

granted access to the Premises after any and all Surrender Dates free of rent or any.
other charges for the purpose of monitoring or treating ground water as required by the
RWQCB. Such monitoring and treatment:shall occur through wells installed and

- maintained at Tenants sole cost and expense.

3. Section 4, Rent, subsection (a}, Amount Payable, is replaced by the following:
During the last five-year period of the term of this Agreement, from Apiil 14, 2013
through April 14, 2018, Tenant shall pay, in advance to City as rental for the use of each
part of the Premises not yet surrendered to City, one fourth of the following sums each
and every calendar quarter, plus all tolls and charges pursuant to Port of Los Angeles
Tariff No. 4 for use of the wharf. Annual rent is computed at $3.20 per square foot, with
the rent for subsurface rights-of-way- discounted by 75%.

Said rental shall be due and payable on or before the first day of each quarter.
~Toils and other charges assessed pursuant to Tariff No. 4 are.due and payable as set
forth therein. Tenant shall render its payments at City's Harbor Department

Administration Building or any other place that City from time to time may designate in
Page 5 of 14




writing. Payment shall be made in U.S. Dollars, either in the form of a check (drawn on
a bank {ocated in the State of California) or via electronically transmitted funds.

If any payment by Tenant is for a period shorter than one calendar quarter, the
compensation for that fractional calendar quarter shall accrue on a daily basis for each
day of that quarter month at a daily rate equal to 1/xxx of the total annual compensation.
Al other payments or adjustments that are reguired t¢ be made under the terms of this
Agreement and that require' proration on a time basis shall be prorated on the same

basis.

Upon the surrender of any Parcel or portion of a Parcel the rent shall be réduced
in-accordance with the square footage surrendered.
/"
1
i
)
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i
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Drawing Parcel ' Area Annual Rent

1-1214-1 1 Subsurface 27,739 22,191.20

2A Subsurface 5,604 ~ 4,483.20

2B Subsurface 14,089 11,271.20

3A Subsurface 5,467 4,373.60

3B ‘Subsurface 12,942 10,353.60

4A Subsurface 681 544.80

48 Subsurface 1,000 800.00

5A Subsurface 906 724.80

5B Subsurface . 696 566.80

6  Surface 260 832.00

7 Surface 173 553.60

8 Subsurface 458 - 366.40

10  Surface : 1,539 - 4,924.80

11A Subsurface - 34 27.20

11B Subsurface 173 _ 138.40

2-2151-2 1 Surface - 538,040 1,721,728.00

2 Wharf - Charges per Tariff

3 Suface 525 1,680.00

4 Subsurface | 725 - 580.00

5 Subsurface - 405 324.00

5-7085-1 1 Subsurface 500 " 400.00

2-2085-1 1 Subsurface 5,200 4,160.00

2 Subsurface 12,891 10,312.80

3 Subsurface 528  1,689.60

4 Subsurface 200 160.00

5 Subsurface 23 18.40

2-2267-1 1a Subsurface 25,209 20,167.20.

1c Subsurface 2,042 1,633.60

3 Subsurface 365 292.00

7 Subsurface 369 295.20

7a Subsurface 164 131.20

Total, before surrender and excluding Tariff ... ... . ' 1,825,713.60
i
i
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4. Section 8, Maintenance and Restoration, subsections (b), Restoration and

Surrender of Premises, and (c), Hazardous_Material, are replaced by the following:

(b) Restoration and Surrender of Premises.

(i) Tenant’s Obligation To Prepare Required Documents and Reports

to the Los Angeles Regional Water Quality Control Board

Tenant shall submit all future required environmental documents to City, the
sufficiency of which.is subject to City's reasonable approval. Tenant, at its
sole cost and expense, shall conduct any additional assessment of existing
Contamination in ground water; soil and soil gas at the Premises as required
by the RWQCB to address same. Tenant shall provide a draft of the required
project environmental. documents and reports (“Reports”) to the City prior to
submittal to the RWQCB, City shall have thirty (30) calendar days from |
receipt of a Report to review and approve or disapprove of same. City's
approval of any Report shall not be unreasonably withheld. If City does not
disapprove of a Report in writing to Tenant within thirty (30} calendar days 6f '
receipt of such Report, the Report shali be deemed approved by City. The
Parties shall make a good faith effort to reach agreement on the content of

the Reports.

In order to gain City's approval, the Remedial Action Plan must, ata
minimum, provide for:

e The removal of any soil with-within and above the intertidal zone that
has fotal petroleum hydrocarbon concentration equal to or greater than
1,000 mg/kg.

+ The extension of remedial actions beyond the Premises boundaries
where contamination of adjacent property is determined to be the
result of Tenant's marine terminal or pipeliine operations, and where
the City determines that remedial actions will not disrupt other

operations in the harbor area.
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« The installation of permanent groundwater monitoring / treatment wells
following soil remediation.
+« The monitoring and/or treatment at Tenant's sole cost as needed

following the Surrender Date and Expiration Date of this Agreement.

Tenant is free to negotiate soil, soil gas and ground water cleanup levels with
the RWQCB, however: a) City is not obligated to suppart Tenant in such
negotiations and may take a position adverse to Tenant in negotiations and
proceedings before the RWQCB; and b} Neither Tenant’s failure to reach
agreement on cleanup goals nor any administrative or legal proceedings
initiated by Tenant with respect to cleanup goals shall relieve Tenant of its
obligations to meet the milestones set forth in Section 3.

(i) Tenant’s Restoration Obligation. On or before the suriender date

associated with each part of the Premises, or any socner termination of this.
Agreement, including termination pursuant to Section 6, Default and
Termination,. unless otherwise excused in writing by Executive Director,
Te‘_nént_ shall quit and surrender possession of each part of the Premises to
Board.

Tenant agrees to remove all debris and sunken hulks from channels, slips-
and water areas within or fronting upon Premises not solely caused by City:
Tenant expressly waives the benefits of the "Wreck Act" (Act of March 3,
1'899) 33 U.8.C. 8ection 401 et seq. and the Limitation of Liability Acts-
(March 3, 1851, c. 43, 9 Stat. 635) (June 26, 1884; ¢. 121, Sec. 18, 23 Stat.
57) 46 U.8.C. 189 (Feb. 13, 1893, c. 105, 27 Stat. 445} 46 U.S.C. Sec. 190-
196 and any amentments to these Acts if it is entitled to claim the benefits of

such Acts.

Tenant shall obtain any permits necessary and shali perform the Remedial
Action Plan and prepare any manifests or waste profiles necessary for the

disposal of soil or water generated as a result of the Remedial Action Plan.
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All permits, manifests and waste profiles necessary for the Remedial Action

Plan shall list Tenant as the permittee or generator and shall be signed by or

on behalf of Tenant.

Tenant shall Restore the Premises at its sole cost and expense, which
restoration shall include demolition and the investigation, removal,
remediation, mitigation or other response to contamination of ground water,
soil and soil gas on the Premises to the satisfaction of the RWQCB and the
City, including payment of all applicable RWQCB oversight costs related
thereto. Restoration means that Tenant, on the Surrender Sate associated
with each part of the Premises, will return that that part to the City:

» Unless excused by the City, free of all above- and below-ground
works, structures, improvements, trade fixtures and pipelines of any
kind (collectively referred to as “Structures”); and

+ Free Of.ahy.encumbrances including but not limited. 1o deed or land use
restrictions as a result of any Contamination and/or-any liens {(UCC,
federal or state tax or otherwise) on the P-remises or on fixtures or
equipment, or personal property left an the Premises; and 7

« With all soil removal or treatment required by the Remediation Action.
Plan completed as confirmed by a written report certified by the
contracter or consultant(s) performing the remediation.

s Inaclean, level graded and compacted condition with no excavations
or haoles resulting from Structures removed.

+ With necessary ground water monitoring and treatment wells installed.

in order not to disrupt other operations in the harbor area, or for any other
reason, City may request that certain sections of Tehant's subsurface
pipelines be abandoned in place, thus waiving the removal requirement
stated herein. Abandonment in place will require that the pipelines be flushed
and slurry filled in accordance with the requirements of an engineering permit
issued by the City, and require the delivery of as-built drawings reflecting the

precise size, locations and end points of abandoned lines. City, in its sole
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discretion and as a pre-condition to approval of abandonment in place, may
require, that Tenant perform soil investigations to assure that pipeline leaks

have not contaminated the right-of-way.

(ii} City’s Option To Perform Restoration. [If Tenant fails to fulfill the

obligations of this Section 8(b), Restoration and Surrender of Premises, in the
rmanner and on the schedule required, City shall have the right to perform
such obligations at Tenant’s cost. In that event, Tenant agrees to reimburse
City for its reasonable costs, upon demand. Notwithstanding the foregoing,
City reserves the right to accept any works, buildings or other improvements
upon the Premises, including a change in the grade thereof in lieu of

Restoration.

(iv) Restoration [ndemnity. In addition to and not as a-substitute for any

remedies provided by this-Agreement or at law or equity, Tenant shall defend,
indemnify and hold harmless City from any and all claims and/or causes of
‘action brought against Gity and from all damages and costs which arise out of
or are related to:

» Claims brought by holders of liens on the Premises, Structures, and/or
on fixtures and/or equipment or property left on the Premises following.
the Expiration Date; and _

« Claims, causes of action, orders or enforcement actions pending
against or in connection with the:Premises, the Permitted Uses and/or
this Agreement.

¢ Such indemnity is intended to and shall survive the expiration or earlier-

termination of this Agreement.

{v) Post Restoration Obligations. Tenant's obligations with regard to

remediation of the premises shall survive expiration or earfier termination of
this Permit. Tenant shall remain responsible for contamination of any and all
soil, soil vapor, or ground water untii a site closure or no further action letter is

obtained from the RWQCB. Tenant shall take and analyze soil and ground
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water samples as necessary to fulfill its obligations. Tenant shall be
responsible for installing and maintaining ground water monitoring and
treatment wells as necessary. Tenant shall replace wells at its own cost
should existing wells be damaged or destroyed during construction or

redevelopment of the Premises by the City.

(vi)No Relocation Assgistance. Nothing contained in this Agreement
shall create any right in Tenant or any sublessees of Tenant for relocation
assistance or payment from City upon expiration or termination of this
Agreement (whether by lapse of time or othetwise). Tenant acknowledges
and agrees that it shall not be entitled to any relocation assistance or
payment pursuant to the provisions of any state or federal law, including Title
1, Division 7, Chapter 16 of the California Government Code (Sections 7260
et seq.) with respect to any relocation of its business or activities upon-the
expiration of the term of this Agreement or upon its earlier termination or upon

the termination of any holdover.

5, A new subsection is added to Section 11, Miscellaneous, as follows:

(ty Guarantee of Permit Obligations Prior to the execution of any

amendment, Tenant sha_'ll furnish a.corporate guarantee issued by Kinder
Morgan Energy Partners LLP .in a form satisfactory to the City Attorhey of all of

Tenant's obligations under this Permit.

6. A new subsection is added to Section 11, Miscellaneous, as follows:

vy  MOTEMS Compliance Notwithstanding the City’s obligation to

maintain the wharf as set forth in Section 8(a), the City makes no representations

nor warranties regarding the ability of the wharf to meet the Marine Oil Terminal
Engineering and Maintenance Standards ("MOTEMS") issued by the California

State Lands Commission. Tenant shall be responsible for the cost of any

Page 12 0f 14



engineéring studies, audits, wharf modifications, reinforcements or upgrades
required to meet MOTEMS.

7. The effective date of this First Amendment shall be upon execution by the Executive

Directbr following approval by the Los Angeles City Council.

Except as amended herein, all remaining terms and conditions of Permit No. 708, shall

remain the same.

IN WITNESS WHEREOF, the parties hereto have executed this First Amendrment to
Permit No. 708 on the date to the left of their signatures.

THE CITY OF LOS ANGELES
HARBOR DEPARTMENT

Dated: By
, - Executive Director

KINDER MORGAN TANK STORAGE
TERMINALS LLC

Dated: By %«:/ m"f‘ﬂ}m

Lt Py ot

(Print/Type Name and Title)

Attest__

: (Print/Type Name and Title) |
Approved as to form and legality

, 2013
CARMEN A. TRUTANICH, City Attorney

By

KENNETH F. MATTFELD, Deputy
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" ORDERNO. [3-7I12¥

IT IS HEREBY ORDERED by the Board of Harbor Commissioners that the
FIRST AMENDMENT TO PERMIT NO. 708 granted by the City of Los Angeles, acting by
and through its Board of Harbor Commissioners, to KINDER MORGAN TANK STORAGE
TERMINALS LLC is hereby approved and the Executive Director and the Secretary of the
Board are hereby authorized and directed to execute and attest to the same on behalf of
the City of Los Angeles upon this Order being approved by the City Council as described
below.

The Secretary shall certify to the adoption of this Order by the Board of
Harbor Commissioners of the City of Los Angeles and shall cause a copy of the same to
be presented to the City Council as provided in Section 606 of the Charter of the City of
Los Angeles. If the Council shall approve this Order within 30 days after such Order shall
have been presented to it, or if the Council shall fail to disapprove this Order within said
30 days, the Order shall be deemed approved and shall become effective upon such
approval without publication. The Amendment approved by this Order shall become
effective immediately upon execution by the City’s Executive Director and Board Secretary
after such Council approval of the Order.

| HEREBY CERTIFY that the foregoing Order
was adopted by the Board of Harbor
Commissioners of the City of Los Angeles at its
meeting of _ A a4 e 7,215

14 /gf rmM

KORLA G. TONDREAULT
Board Secretary

APPROVED AS,TO FORM

%—-—x /2013

CARMEN A. TRUTANICH, City Attorney

TH-ELD, Deputy




Date Printed: 27 February
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